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Azizah binti Haji Nawawi J:
   

Grounds of Decision 

Application 

[1]  Enclosure (53) is the Defendant‟s appeal to the Judge in Chambers against the learned Deputy Registrar‟s 
(‘DR’) order dated 8.8.2016 who had dismissed his application to set aside the leave granted under O.46 of Rules 
of Court 2012 (“ROC”) to execute a judgment against him beyond 6 years.

 

[2]  Having considered the application and the submission of the parties, this Court has dismissed the Defendant’s 
appeal with costs.

  

The Salient Facts 

[3]  The Plaintiff had obtained a summary judgment (the ‘Judgment’) against the Defendant on 2.9.2005 for the 
following reliefs:

 

(i) a principal amount of RM1,481,357.24; 

(ii) RM1,043,935.56 as interest (being a contractual interest) as at 13.12.2002; and 

(iii) Interest at the rate of 10% per annum (being a contractual interest) on the amount of RM1,481,357.24 from 
14.12.2002 until the full settlement.

 

[4]  The Defendant then appealed to the Judge in Chambers, but the appeal was dismissed by learned trial Judge, 
Justice Dato’ Vincent Ng Kim Khoay on 13.4.2006. About four (4) months later, on 28.8.2006, the Plaintiff filed the 
1st Bankruptcy Notice against the Defendant.

 

[5]  The Defendant then appealed further to the Court of Appeal vide Civil Appeal No. W-02-171-2008. On 
10.8.2010, the Court of Appeal allowed the appeal in part. The summary judgment was affirmed but the Court 
ordered for the contractual interest rate prior to December 2002 (that is RM1,043,935.56, the contractual interest as 
at 13.12.2002) to be determined in a full trial.
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[6]  Against the said decision of the Court of Appeal, the Defendant filed a motion for leave to appeal to the Federal 
Court, but the same was dismissed on 24.1.2011.

 

[7]  On the execution of the summary judgment, the first Bankruptcy Notice (‘BN’) was filed on 28.8.2006, premised 
on the Summary Judgment dated 2.9.2005 in Shah Alam High Court (BN 29-4273- 2006). As the 1st BN was based 
on the original judgment sum, upon the reversal of part of the judgment, whereby the Court of Appeal has set aside 
the order on interest as at 13.12.2002 in the sum of RM1,043,935.56 and ordered the same to be remitted for trial, 
the High Court has directed that the 1st BN be withdrawn. As such, the 1st BN was withdrawn with liberty to file 
afresh with the filing of the Notice of Discontinuance dated 5.1.2011 (see Defendant’s exhibit ‘S - 31’).

 

[8]  Premised on the order of the Court of Appeal dated 10.8.2010, the Plaintiff filed the 2nd BN on 26.6.2014. The 
said BN is to execute the principal sum of the original judgment and the costs, and excluded the interest sum of 
RM1,043,935.56, which had been remitted for trial.

 

[9]  On 12.11.2014, the Defendant applied to set aside the 2nd BN, but was dismissed by the learned Senior 
Assistant Registrar on 12.11.2014. An appeal to the Judge was also dismissed on 19.3.2015.

 

[10]  The Defendant’s appeal to the Court of Appeal was allowed on 8.10.2015 and the 2nd BN dated 26.6.2014 
was set aside. It is the Plaintiff’s case that the Court of Appeal has allowed the appeal pursuant to the decision in 
Dr. Shamsul Bahar Abdul Kadir v RHB Bank Berhad & Another Appeal  [2014] 4 CLJ 561 on the requirement of 
leave to proceed with bankruptcy proceedings premised on a judgment secured after six (6) years.

 

[11]  On 11.11.2015, the Plaintiff filed an ex parte application in Enclosure (40) for leave under O.46 ROC 2012 to 
execute the Judgment in part, that is the principal sum that was affirmed by the Court of Appeal on 10.8.2010. 
Enclosure (40) was granted by learned SAR on 18.11.2015.

 

[12]  On 15.3.2016, the Defendant filed an application in Enclosure (46) to set aside the leave dated 18.11.2015. 
The Defendant’s application was dismissed by learned DR on 8.8.2016.

 

[13]  This appeal is against the decision of the learned DR dated 8.8.2016.

  

The Findings of the Court 

[14]  The Defendant takes the position that there has been a long delay in the execution of the Judgment dated 
2.9.2005, a delay of 10 years and 2 months. Therefore, the Defendant submits at page 8 of his written submission 
that the Judgment had lapsed on 1.9.2011.

 

[15]  I am of the considered opinion that pursuant to section 6 of the Limitation Act 1953, the Plaintiff can only 
execute the Judgment dated 2.9.2005 for 12 years, and the last date for execution is 1.9.2017. Therefore, the 
Judgment has not lapsed on 1.9.2011, and the filing of this application for leave on 11.11.2015 is well within the 
limitation period. In Christopher Martin Boyd v Deb Brata Das Gupta  [2014] 9 CLJ 887, the Federal Court held that:
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“[25] It is also clear to us that the limitation period for enforcement, ie, the execution of the judgment of the court, will then 
be 12 years as clearly prescribed under s. 6(3) of the Limitation Act 1953. In the present case, since the award was 
registered as the judgment of the Court on 19 January 2004, the appellant would have 12 years from the date when the 
award becomes a judgment of court to enforce or execute the judgment on 14 March was filed well within the 12 years 
period.”

 

[16]  On the merits of this appeal, pursuant to the decision of the Federal Court in Dr. Shamsul Bahar Bin Abdul 
Kadir v. RHB Bank Bhd and another appeal  (supra), leave is required to commence bankruptcy proceedings 
pursuant to Order 46 rule 2, ROC 2012. In the present case, the Plaintiff is seeking leave to enforce the Judgment 
dated 12.9.2005 by way of bankruptcy proceedings.

 

[17]  Leave application under Order 46 rule 2(1), Rules of Court 1980 (which is in parimateria with Order 46 r 2 of 
the ROC 2012) was considered by the Court of Appeal in Affin Bank Bhd v. Wan Abdul Rahman Wan Ibrahim  
[2003] 1 CLJ 826 where Justice Ariffin Zakaria JCA (as His Lordship then was) held as follows:

“It is trite that the grant of leave under O. 46 r. 2 is in the court’s discretion. Order 46 r. 3 states that an application under O. 
46 r. 2(1) must be supported by an affidavit stating, when the case falls within r. 2(1)(a), the reasons for the delay in 
enforcing the judgment or order. Therefore, it is incumbent upon the applicant to furnish the court with sufficient 
reason in support of such an application.What is sufficient reason? This naturally will vary from case to case. It is not 
possible for this court to provide an exhaustive list of what is considered to be sufficient reasons…

 

We agree with the learned Judge that in an application under O 46 r 2 it is incumbent for the applicant to furnish 
sufficient reasons to explain for their inaction. From the supporting affidavit the only reason put forth by the appellant in 
support of this application is the neglect of its former solicitors to initiate the necessary action. But again the appellant is 
also not free from blame. From the affidavit in support it would appear that the appellant took more than two years to 
appoint the new solicitors after the appellant failed to hear from its former solicitor. Having considered the matter, we fully 
agree with the learned Judge that the appellant failed to furnish sufficient reason to persuade the court to exercise the 
discretion in its favour.”

 

[18]  Therefore, the onus is on the Plaintiff to furnish this Court with sufficient reasons in order for this Court to 
exercise its discretion and allow the leave application.

 

[19]  Having considered that facts before this case, I am of the considered opinion that the learned DR has not 
made any error in his findings. The learned DR had considered the fact that the Defendant had appealed against 
the summary judgment to the High Court Judge, the Court of Appeal, and vide a Motion, for leave to appeal to the 
Federal Court. As such, if there had been any delay, the Plaintiff cannot be faulted as the delay was due to the 
Defendant’s appeals. In Malayan Banking Bhd v Chong Hin Trading Co Sdn Bhd & Ors  [2013] 3 MLJ 299, the 
Court said as follows:

“(b) In the instant case the delay was occasioned by the defendants exercising the constitutional and statutory right to 
appeal. In consequence, the plaintiff cannot be faulted to delay execution pending the decision of the apex court as well as 
for respecting the defendant’s constitutional and statutory right to appeal ...”
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[20]  At the same time, the learned DR made a finding that the Plaintiff did not sleep on its rights and that even if 
there was a delay, the same was sufficiently and reasonably explained. Again, I do not find any error in the learned 
DR’s finding, bearing in mind that the Plaintiff had filed two (2) BN against the Defendant. Therefore, it cannot be 
said that the Plaintiff has failed to give sufficient reasons to support the leave application.

 

[21]  The Defendant also raised the issue that the leave should not have been granted ex parte. I find no merits in 
this submission as Order 46 r 3 ROC 2012 clearly provides that application for leave may be made ex parte. 
Thereafter pursuant to Order 32 r 6, the Defendants may apply to set aside the order made ex parte, which was 
done in this case.

 

[22]  Another issue raised by the Defendant is with regards to the locus standi of the Plaintiff, as the Judgment was 
secured by Avenue Securities Sdn Bhd on 2.9.2005. It is the submission of the Defendant that the order for leave 
dated 18.11.2015 was irregular as Kenanga Investment Bank had merely substituted itself as the Plaintiff without 
applying for an order of Court to be substituted as a party pursuant to Order 15 r 6(2) of the ROC 2012.

 

[23]  However, from paragraph 29 of the Plaintiff’s affidavit in reply, the chronology on the change of name of the 
Plaintiff are as follows:

 

(i) The Defendant had enteredinto a contract with MGI Securities Sdn Bhd; 

(ii) On 19.2.2001 MGI Securities Sdn Bhd changed its name to Allied Avenue Assets Securities Sdn Bhd. A 
copy of Form 13 for the said change of name can be found in Exhibit “TMH-11” of the Plaintiff’s Affidavit in 
Reply; 

(iii) On 22.7.2002, Allied Avenue Assets Securities SdnBhd was changed to Avenue Securities Sdn Bhd. A 
copy of Form 13 for the said change of name can be found in Exhibit “TMH-12” of the Plaintiff’s Affidavit in 
Reply; 

(iv) On 22.11.2006, the name Avenue Securities Sdn Bhd was changed to ECM Libra Avenue Sdn Bhd. A 
copy of Form 13 for the said change of name can be found in Exhibit “TMH-13” of the Plaintiff’s Affidavit in 
Reply; 

(v) On 3.1.2008, ECM Libra Avenue Securities Sdn Bhd, which is a private limited company was changed and 
listed as a public company. Hence, the name was changed to ECM Libra Avenue Securities Berhad. A 
copy of Form 20 for the said change from a private to public listing company can be found in Exhibit “TMH-
14” of the Plaintiff’s Affidavit in Reply; 

(vi) On 31.1.2008, the name ECM Libra Avenue Securities Berhad was changed to ECM Libra Investment 
Bank Berhad. A copy of Form 13 for the change of name can be found in Exhibit “TMH-15” of the Plaintiff’s 
Affidavit in Reply; and 

(vii) Vide a Vesting Order dated 30.10.2012, ACM Libra Investment Bank Berhad had vested all its rights, 
interests, including and not limited to its liabilities, to Kenanga Investment Bank Bhd, the present Plaintiff.

 

[24]  Based on the above facts, the change in name of the Plaintiff does not nullify the Plaintiff’s action. The action 
may be continued in the Plaintiff’s new name pursuant to section 23(6) of the Companies Act 1965. In Lee Siew 
Thong & 2 Ors v. United Merchant Finance Berhad  [2009] 1 LNS 8, the Court said this:

“On this issue, the Court finds that the change of the respondent’s name did not have any effect on the proceedings 
commenced against the appellants. A change of name does not affect the legal proceedings commenced in the 
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respondent’s former name. the proceedings may be continued in the respondent’s former or new name (s. 23(6) 
Companies Act 1965). In the premise, the appellant’s contention is misconceived and groundless.”

 

[25]  Further, the Vesting Order dated 30.10.2012 between ECM Libra Investment Bank Berhad (as the Transferor) 
and the Plaintiff, as the Transferee, inter alia, provides the following provisions:

 

(i) Clause 3(iv) provides the Plaintiff to be a party to any contract that had been entered by ECM Libra:-

“… that for any Contract, Loan Claim and Insurance Policy to which the Transferor was a party to have effect 
as if the Transferee had been a party thereto instead of the Transferor ...”

 

(ii) Under clause 3(xvii), in respect of any judgment in favour of Avenue Securities Sdn Bhd, the Plaintiff shall 
have the right to execute the said Judgment:-

“… that any judgment or award obtained by or against the Transferor and not fully satisfied before the 
Transfer date to be enforceable by or, as the case may be, against the Transferee ...”

 

(iii) Clause 3 (xix) clearly provides that the Plaintiff has the legal right to continue with the execution of the 
Judgment as if the Plaintiff is the party in the suit:-

“… that all legal proceedings, arbitration, tribunal and other proceedings in connection with the Business, 
which have not been completed and in which or where the Transferor is a party shall be continued as if the 
Transferee is a party which replaces the Transferor...”

 

[26]  Therefore, based on the above provisions in the Vesting Order, the Plaintiff has the legal right to execute the 
Judgment, after having stepped into the shoes of ECM Libra Investment Bank Berhad. In Leong Moh Sawmill Co 
Sdn Bhd v Standard Chartered Bank & Ors [1996] 2 BLJ 315, the Court of Appeal held as follows:

“The vesting order of 28 April 1994 was such that there is no requirement in law to effect a substitution of the plaintiff. 
Paragraph 2(d) of the order states that any reference to the predecessor bank in any existing instrument of any nature 
vesting any title, assets or liability on the predecessor bank shall, without any further act by the predecessor bank, be 
construed as if the reference has been substituted with a reference to the successor bank with effect from 1 July 1994. 
Paragraph 2(k) of the vesting order also states that where any right or liability of the predecessor bank is to be transferred 
to the successor bank, then the latter shall, without any further act of the former, have the same rights, powers and 
remedies like commencing or defending any legal proceedings including rights and liabilities in respect of any legal 
proceedings pending before 1 July 1994 by or against the predecessor bank.

 

Likewise, para 2(l) of the vesting order which states that any judgment or award obtained by or against the predecessor 
bank and which was not complied with or yet to be satisfied shall - with effect from 1 July 1994, and without any further act 
of the predecessor bank - be enforceable by or against the successor bank as if the latter had become a party to the 
judgment or award. We consider that the effect of this particular order is that the successor bank is deemed to be a 
party in all proceedings that were initiated by or commenced against the predecessor bank, and for practical 
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purposes, this means that the successor bank is very much a party to the order of sale obtained on 4 October 
1985.” (emphasis added)

 

[27]  With regards to the Defendant’s contention that the Plaintiff should apply for an order of Court to be 
substituted as a party pursuant to Order 15 r 6(2) of the ROC 2012, this is a non- issue based on the decision of the 
Court of Appeal in Chong Chee Chung v Standard Chartered Bank Malaysia & Anor [2012] 5 CLJ, which held as 
follows:

“In the case of Phileoallied Bank (Malaysia) Bhd v Koshish Credit & Leasing Sdn Bhd [2001] 4 CLJ 788, the plaintiff’s 
business and assets had been vested in Malayan Banking Bhd (“Maybank”) pursuant to a vesting order. At the hearing of 
foreclosure proceedings a preliminary objection was raised by counsel for the defendants that the plaintiff could not 
proceed with the originating summons unless and until the registered charge had been registered in the name of Maybank 
by way of filing the vesting order in the appropriate land registry. The view advanced for the defendant was that under s. 
50(3) vesting could only take effect after it had been registered with the relevant authority. For the plaintiff it was submitted 
that under s. 50(3), the vesting order superseded all written laws, even the National Land Code, and that the terms of the 
said vesting order allowed the plaintiff’s originating summons to be continued without the necessity of substituting Maybank 
as the plaintiff or transferring and registering the registered charge in the name of Maybank at the appropriate land registry. 
In his judgment Low Hop Bing J (as His Lordship then was) states that the words of s. 50(3) of BAFIA which expressly 
provides that the vesting order “shall have effect according to its terms notwithstanding anything in any law or in any rule of 
law” prevails over or supersedes the provisions of both the Rules of Court 1980 and the National Land Code and where 
there is inconsistency between the provisions of two Acts of Parliament, as in s. 420 of the National Land Code and s. 50(1) 
and (3) of BAFIA, the latter which was enacted some 24 years later must prevail. Hence His Lordship held that:

 

(a) the vesting order is all encompassing; and 

(b) the expression in s. 50(3) allows the foreclosure proceedings to continue without the necessity of 
substituting the successor bank as the plaintiff, or transferring and registering the registered charge in the 
name of the successor bank, and is intended to clearly and unambiguously take overriding precedence over the 
National Land Code;

 

In support His Lordship relied on Leong Moh Sawmill Co SdnBhd (In Liquidation) v. Standard Chartered Bank&Ors  (supra). 
In that case vide a vesting order made under s. 50(1) of BAFIA, the predecessor bank transferred and vested all its banking 
business in a successor bank. Pursuant to an order for sale, an auction was carried out in the name of the predecessor 
bank. The issue before the court was whether the predecessor bank could continue to pursue matters relating to 
foreclosure proceedings in its name after it had already sold all its banking business in Malaysia to the successor bank 
pursuant to the vesting order. In delivering the judgment of the court Siti Norma Yaakob JCA (as she then was) held inter 
alia that based on the provisions of s. 50(3) of BAFIA, the successor bank was deemed to be a party in all proceedings 
initiated by or commenced against the predecessor bank.

 

[6] In the present appeal cls. 4.10, 4.11 and 4.12 of the vesting order state as follows:

 

4.10 where any right or liability of the Vendor (ie, the Bank) in respect of and in relation to the Accepted Loans is transferred 
to the Purchaser (ie, Mystic Bay), that the Purchaser shall have the same rights, powers and remedies (and in particular the 
same rights and powers as to taking or resisting legal proceedings or making or resisting applications to any authority) for 
ascertaining, protecting or enforcing that right or resisting that liability as if it had at all times been a right or liability of the 
Purchaser, including those rights or liabilities in respect of any legal proceedings or applications to any authority pending 
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immediately before the Completion Date by or against the Vendor;

 

4.11 that any judgment or award obtained by or against the Vendor in relation to the Accepted Loans and not fully satisfied 
before the Completion Date, shall be enforceable by or, as the case may be, against the Purchaser without any further act 
by any party, as if the Purchaser had been a party thereto instead of the Vendor;

 

4.12 that all legal proceedings, arbitration, tribunal and other proceedings in connection with the Accepted Loans which 
have not been completed and in which or where the Vendor is a party shall continue as if the Purchaser were a party in 
place of the Vendor;

 

Based on the abovementioned clauses, we find that on the completion date ie, 30 November 2007, the right of the 
bank in relation to the appellant’s loan account was transferred to Mystic Bay and all proceedings in relation to the 
appellant’s loan commenced by the bank and pending shall continue as if Mystic Bay was a party in place of the 
bank. We respectfully adopt the decision of this court in Leong Moh Sawmill and we fully agree with the decision 
of Low Hop Bing J in Phileo Allied Bank (Malaysia) Bhd. Thus we agree with the submissions by counsel for the Bank 
that the abovementioned clauses of the vesting order clearly allow Mystic Bay to continue with the proceedings against the 
appellant in place of the bank and there is no necessity for either the bank or Mystic Bay to first register the vesting order 
with the land office before Mystic Bay can proceed with the action against the appellant.” (emphasis added)

 

[28]  Clauses 3(iv), 3(xvii) and 3(xix) of the Vesting Order in our present case are similar to clauses 4.10, 4.11 and 
4.12 in Chong Chee Chung (supra). They are all encompassing clauses which allows any application in the current 
proceedings to continue under the name of the Plaintiff, without the necessity to apply for the substitution of the 
Transferee (Kenanga Investment Bank Berhad) as the Plaintiff.

 

[29]  For the reasons enumerated above, I find no merit in this appeal and the same is dismissed with costs.
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