
Businesses all across the nation are facing

financial constraints due to the pandemic

COVID-19. When cash flow is slow, cost-

cutting exercises must be done. Retrenchment

is one of the available options according to

law.

 

Retrenchment is a form of dismissal that is

with justified cause where the employees

concerned have become redundant. Therefore

there must be a redundancy before

retrenchment can take place. Redundancy can

arise in many situations; examples include

cessation of job functions, merger of work

units and discontinuation of production line.

"Retrenchment is a
form of dismissal that
is with justified cause
where the employees

concerned have
become redundant."
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In Malaysia, there’s the Employment Act 1955

(‘EA 1955’) and Industrial Relations Act 1967

(‘IRA 1967’) which allows the termination of

employee’s service. EA 1955 caters for workers

under the salary of RM 2,000. While the IRA

1967 applies to all categories of workmen

irrespective of their occupants and wages as

long as they have entered into a contract of

service with their employers.

 

Section 12(3) of the EA 1955 allows employer to

terminate employee’s service if in any of these

below:- 

 

(a) the employer has ceased,or intends to cease,  

     to carry on the business for the purposes of 

     which the employee was employed; 

(b) the  employer  has  ceased,  or  intends  to 

     cease, to carry on the business in the place at 

     which the employee was contracted to work;

(c) the  requirements  of  that  business  for  the

     employee  to carry out  work  of  a particular 

     kind  have  ceased  or  diminished  or  are 

     expected  to  cease or  diminish;

(d) the  requirements  of  that  business  for  the 

     employee to carry out work of a particular 

     kind in  the place at which he was contracted     

     to work  have  ceased or  diminished  or  are 

     expected  to  cease or  diminish.

 

While for IRA 1967, it follows the employment

contract.

 
"Legal position in

Malaysia"

LEGAL POSITION
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In order to retrench employees, the employer

must prove that there is an existence of

redundancy in the organization. If there are

several reasons taken into consideration by the

employer for the retrenchment, the employer

has the duty establish the principal reason for

such decision. 

 

Where the employer has the intention to

exercise retrenchment, certain requirements

must be taken before such as:-

 

The employer must report to the labour office

for redundancies. An employer who is proposing

to dismiss his employees on the reason of

surplus must notify the labour office vide the

prescribed Form PK1/98 at least 1 month prior to

the retrenchment of the employee. An employer

who fails to notify the labour office of the

proposed redundancy commits an offence under

section 99A of the EA 1955.

 

 
"Pre-retrenchment

requirements."

PRE-RETRENCHMENT
REQUIREMENTS

""An employer who
fails to notify the

labour office of the
proposed redundancy

commits an offence
under section 99A of

the EA 1955.."

File notice
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Lay-off is basically a temporary retrenchment

until the company is in a more stable condition.

Employer is required to lay-off first until it is

become unavoidable to retrench the employees.

Clause 5 of Employment (Termination and Lay-

Off Benefits) Regulations 1980 provides that

lay-off means the failure to provide work under

the contract of employment for at least a total of

12 working days within any period of 4

consecutive weeks and without any

remuneration.

 

 
"Employer is required
to lay-off first until it

is become
unavoidable to

retrench the
employees."

"All employers are
required to comply

with section 12(2)
which require

minimum notice must
be given to the

employees before
retrenchment."

Lay-off

Employers are also bound by the EA 1955 with

respect to termination notice for redundant

employees. All employers are required to

comply with section 12(2) which require

minimum notice must be given to the

employees before retrenchment.

 

Statutory notice for
termination
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In the event of a reduction in workforce, the

rule is always foreign employees should be the

first to go if they are employed in the similar

capacity to that of the local employee.

 

""Malaysian Code of
Conduct for Industrial

Harmony 1975."

Foreign employee

RETRENCHMENT PROCEDURE
There are certain procedures that need to

adhere to in respect of retrenchment. The

Industrial Court in Rocon Equipment Sdn Bhd

& Anor vs. Zainuddin Muhamad Salleh &

Yang Lain (2005) emphasized that even if

redundancy did exist, another question to be

considered is whether the retrenchment is

done in accordance with the accepted standards

of procedure.

 

MALAYSIAN CODE OF CONDUCT
FOR INDUSTRIAL HARMONY 1975

The Code which was endorsed in February 1975

provides a guideline that the employer must

make a proper selection on the category of

employees to be retrenched. The objective of

the Code is to make sure the redundancy is

done to proper procedure.

 

 
"Pre-retrenchment

requirements- Foreign
employee should be
the first to go if they
are employed in the

similar capacity to that
of the local employee"

 
"Retrenchment

procedure"
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Ability

Experience

Skill and occupation qualifications

Age

Family situation

Length of service

Status (non-citizens, casual, temporary,

permanent).

 

The Code of Conduct for Industrial Harmony

(“Code”) provides guidelines on the best

practice for retrenchment exercises. It is not

legally binding but is advisable to follow the

guidelines as the Industrial courts have referred

to the Code.

 

The Code contains suggested criteria for

employers to consider when selecting

employees to retrench. This includes:

 

In the case of Chan Shy Yean vs. Marcus Evans

(M) Sdn Bhd (2016), the Industrial Court ruled

that the employer has failed to comply with the

Code when the employer did not seek nor

consult with the claimant and also the Ministry

of Human Resource before carrying out the

retrenchment exercise. 

 

The Court held that the employer was required

to provide early warning to its employees

together with other guidelines set within the

Code. The Court insisted that guidelines stated

in the Code should be adopted as fair

employment practice.

""Malaysian Code of
Conduct for Industrial

Harmony 1975."
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"Last in, First Out

(LIFO)."

"The issue of seniority
must be considered

with reference to the
employee working in
the same category and
not based on the date

when they started
work for the
company."

This concept is whereby theselection is based

on the years of service in the company is

selected for retrenchment.  It is not mandatory

for employers to apply this principle, although

it is recognized as one of the more objective

means of selection.

 

The good point of LIFO is it is easy to

administer. At the same time the system

rewards employees who have so far been loyal

to the employer.

 

In the case of Associated Pan Malaysia Cement

Sdn Bhd and Kesatuan Pekerja-Pekerja

Perusahaan Simen (1986), the Industrial Court

held that the LIFO principle is subject to two

principles. Firstly, it operates only within the

establishment in which the retrenchment is to

be made. Secondly, the rules are applicable

only to the category to which the retrenched

employees belong. This has been explained

further in Aluminium Company of Malaysia

Bhd. Vs. Jaspal Singh (1978) where the

Industrial Court held that the principles of

LIFO have to be followed by the employer in

the case of retrenchment. The issue of seniority

must be considered with reference to the

employee working in the same category and

not based on the date when they started work

for the company.In other words, the principle

of LIFO is only applicable when other things

are equal.

LAST IN, FIRST OUT (LIFO)
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As to the status of employees, the Industrial

Court in Seong Thye Plantations Sdn Bhd vs.

All Malayan Estates Staffs Union (1981)

reiterated that the employer should take into

consideration the status of the employee when

it selects employees to be retrenched. The

order of selection is non-citizen, casual,

temporary and lastly, permanent employee.

Thus, in retrenchment, the employer has to

first retrench all foreign employees of a similar

work capacity before retrenching local

workers. On this aspect, reference must also be

made to Section 60N of   the EA 1955 which

provides that the services of foreign workers be

terminated first.

 
 

"Voluntary Separation
Scheme"VOLUNTARY   SEPARATION

SCHEME

Voluntary Separation Scheme (VSS) is when a

company is not officially retrenching but is

planning on reducing the number of employee.

VSS is a good option as it allows employer and

employee to be separated in harmony. VSS is

also applicable for both EA Employee Non-EA

Employee (employees earning more than

RM2000 per month). Nevertheless, VSS will

usually involves a compensation/ severance

package to be offered to the employee.
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Employment (Termination and Lay-off

Benefits) Regulations  1990 provides the

relevant provisions. These provisions are only

applicable to employees coming within the

purview of the Employment Act 1955.

 

Under the Regulations, only employees who

have been employed of not less than 12 months

before the date of termination are entitled to

the termination benefits, which are as follows:

 

EMPLOYEES RIGHTS TO
PAYMENT

Length of Service

 

  

Less than 2 years

  

 

 

2 years or more, but

less than 5 years

  

 

 5 years or more
 

Termination Benefits

  

  

10 days’ wages for

every year of service

  

 

15 days’ wages for

every year of service

  

 

20 days’ wages for

every year of service
 

For employees not covered under the

Employment Act 1955, their termination

benefits would depend on the terms of their

contract.

 

 
"Employees Rights To

Payment"

 
"only employees who
have been employed

of not less than 12
months before the
date of termination
are entitled to the

termination benefits"
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“Can employers retrench their employees due

to the COVID-19 outbreak?” this is the

question that linger among all employers in

Malaysia.

 

The law recognises that a business has the right

and prerogative to manage its workforce,

subject to a fair labour practice being adopted.

The court will not interfere with the decision

of the employers if there are legitimate

commercial grounds to exercise a good faith

retrenchment. 

 

Therefore, before taking any action, the

employer needs to ensure that there is a

genuine reason for retrenchment. Employer

need to think of all avenues in order to cut cost

and keep the business going such as salary pay

cut, shorter working hours etc.   Not abiding to

the right procedures and directives such as the

ones given by the Ministry of Human

Resources can have legal actions taken against

the employer.

 

 
The contents of this article are for general information purposes only. The contents are not

intended to constitute any legal advice and should not be relied upon as a substitute for

detailed legal advice on any specific matters.
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